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'cf 31q)C'lcjjctf gd ,fart qt al gi TT
Name & Address of the Appellant & Respondent

M/s. Zorex Pharma Pvt. Ltd

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

0
\'l'fffii mcffi <ITT "9;RJafDT 3TWA
Revision application to Government of India :

(«) #tr saga yens anf@,fr, 1994 c#l" 'cfRT 3Rflfct" ~~ ~ l-J11=fffi * om if~ 'cfRT cm '3tf-'cfRT *
rem wga aifa gnteru 3ma 'ara Rra, TT mcffi. fa iana, Ga fqma, a)ft #iRa, Rlaa&
area, ir rf, { fact: 110001 "cjj1" c#l" ufFlT~ I

(ii) zafe m 6t nR mm j sa ft rRau fa#t vsrm znr 3rrT m fcITTfr ~ "flauwetma ms gy mrf if, m fcITTfr~ m~if "'efIB "c!ti fa arap a fft susrIR if m
a as uRahr g&l

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4

1h
Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of th,:
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(b) In case of rebate of duty of excise on goods exported to any country or_ territory outside
India of on excisable material used in the manufacture of the goods whicl~~ed to any

country or territory outside s #65e
3 g $

!"<• u '/•"' r• < ij~,.,,. ........... ., .. _;!' ..
e3, 'o "«o 4s"°'.$° ·

... 2... *

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'l'fffii * <ITTR fcITTfr ~ m m j faffam u zn1 mT # fcffer:l fur Guz}tr zyea a4m uura Re mm#i#ita # are fhv@ tg zu qer i ffRha &I
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?.lft ~ <ITT 'TffiR ~ f.t.TT 'lffiff <B" <ITTR (~ m~ <ITT) ~ fclRTr <Tm 11IB "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

'cf 3iftf.f~ <l5T~~ m- 'TffiM m- ~ \iTI" ~~ 1fRf <l5T 11t % 3ftx -qff~ \iTI" ~ 'efRT ~
~m-~ ~.~ m- am -qrfu, crr ~ ~ m <jTq # fa atfefr (i.2) 1993 'efRT 109 am~~ <re!
"ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ht sn gea (3n#ta) Prahl, zoo1 Ru o a aif RRffz qua in gv-s i uRazii i, hf
srr#yr # uf smar fa f=fa TIA" l=[ffi m- '41m~-3TITT[ ~~~ <l5T ql-ql mcrm m- ~ ~~ fclRTr
ur a1RGI Gr rr la~- <ITT ~ <B" 3Rflfu 'efRT 35-~ "ff~ -cti" cB" 'TffiR apr€t3I--6 arr
<BJ" ma- 'lfr 6F1T ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@aura34at mrr sf ica anv laqt zn 6wt n i?r mm 2001- i:ffrx:r 'TffiR <l5T ~ 3ftx
uri icaa van yaal 'G<!"rcIT "ITT ID 1000/- <l5T ffi 'TffiR <l5T ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zycan, a4tzUra zgca y hara 3r9tr mznf@raw af 3rf)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4t snrr ya srf@em, 1944 <l5T 'efRT 35- uo-.fr/35-~ cB" 3Rflfu:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

GcfctIBifuict ~ 2 (1) cp "ff~~ cB" 3@TcIT at 3rat,aft trya, a4ha sn<a
zcn vi tar srft#hr zrrnf@awr (free) at ufa eh#r ff6, snare i arr zifrar, «zwrl

:J:rcra', 3RTRcIT, 3i(:J.l&litl&, ~ "380016

0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) h4ha sari zes (r4t) Pm+raft, 2001 <BT 'efRT 6 cB" 3@<@ >fCF,I ~--~-3 feufRa fag rgmR ar41fr
mrnferaoi 6t n{ 3rat f@ 3rqh fag ng arr <l5T 'cfR Wc1m "fflITTf mm~~ <l5T -i:rfrr. G!ll\Jf m'r -i:rfrr 3l'R
WITm ·Tan uifT ug s Gara zur 6maa % cIBf ~ 1000/-m~ 6'rfr I mm~~ <l5T "l-Jirr, G!ll\Jf <l5T -i:rrT 0
3lR WITm ·TIT if T; 5 GT4 z4T 50 lT if m ~ 5000/- ffi~ 6'rfr I uIBT ~~ <l5T "l-Jirr, G!ll\Jf
<l5T 1WT 3l'R wrrm ·Tar Gift ET; so car zar sq vnlar % aiT; 10000/- #l ?ft if 1 <l5T i:ffrx:r~
vRher -;:im "ff~ ~ ~ cB" WT "ff wi'ef <l5T "G!m I rer en # fa4 fa andsea #a #t
~ <ITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) fa z 3mera{p or#ii aar rar star i it u@ta sitar af #t <ITT 'TffiR~ cPr "ff
fclTTrrGr afe;z qr a st g; #t fcl, ftmrr wr mm "ff <riR f zqenRenf sq#ta Inf@au al ya rat
q a?trwast at va 3mac fclRTr "Gflm t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, 1s filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. , \ ti 'ITcil
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(4) ~llllllcilll ~ ~ 1970 'l!e.rr mnfmr "$\" arggP--18 ifa ReifRa ft; 3qr ar area Isrr zuenfe,f fufr qf@rant an2r i res #6t -qcr, mTI lR x'i.6.50 tJ"'B q?T .-lfllllcilll p fe.<R "C'l1TT 61<TT
nRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zsi iif@ at at fira ar fruit "$\" am 'lfT znr anasffa fhnr mat ? it #ta zycen , 4zr
nraer ya vi hara ar4ta mznf@raw (raffaf@) fr, 1982 B~ % I

Attelttion in invited to the rules covering these and other related matter contended in the
Customs_, ~xcise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mar srca, a.4ha 3=ua grca vi ;acllcfH 3r4if1r 7@lawr (@fl«a) #uf 34li as mrci df
.:, .:,

h.4ta 3snr ara 3#@)fr, 8&gg Rt ar 34wa 3iaiffaftza(sic-2) 3#f@0fez 2a&y(2v ft
iczn 29) fecria: ·&.e.8g sit1fat1 3#@f71, && Rt err z3 #3iaaia hara at aft rar #Rt"are?, aar fGf@ar are qf-@a#cr 3farj &, ssrff@s gr arr as 3iaasir #sart
3rd@a2rtraralwra 3ff@rs#st

±.a sen srcavi haraa3iaafrsrf@arglaii fess snore.:, .:,

(i) mu11 gl'~~~~

(1I) hcrdz rm Rt # a& arr z@r

(ti) hr sa fRnmrat ah fuar 6 # 3iaifr 2ra

, 3ma aer zrz@znr#qancfa.ta (i. 2) 3@e0@rm, 2014# 3r-arkqfaft 3r4#z
ql@tart #arrfar7eftcrwrarer 3ff vi 3r4hr attarsiztl

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre.:.deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(7) zr3?gr#vf 3r4h u@law#mar szi areas 3rrarWC0 m' zysfclcllfact ~ "dT '<FIFT~
'aTQ' ~~~ 10% a:raTalif tR' 3fR"~~c;usfclcl1fact ~a"iifC:OS~ 10% a:raTaliftRcfi'r.;JT~~I

.:, .:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been by the Assistant Commissioner of CGST, Kaloi Division

[hereinafter referred to as "the department"] against the Order-in

OriginalNo.18/AC/CGST/18-19 dated 25.05.2018 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner of Central GST, Kadi

Division, Gandhinagar (hereinafter referred to as "the adjudicating authority") in respect

of M/s Zorex Pharma Pvt Ltd, Plot No.858, Kothari Estate, Santej, Ta-Kaloi, Dist

Gandhinagar (hereinafter referred to as 'the appellant') as per Review Order

No.27/208-19 dated 08.10.2018 of the Commissioner of CGST, Gandhinagar
Commissionerate.

0home consumption by a manufacturer from one or more factories, or from a factory

by one or more manufacturers not exceeding 400 Lakhs Rupees in the preceding

financial year. As the appellant had failed to add the value of branded goods for the

' purpose of determining the said aggregate values of clearances in a financial year

as well as the preceding financial year, a show cause notice dated 30.05.2006,

covering the period from 2001-02 to 2005-06, for denying the benefit of ssr
notification and demanding Rs.39,91,757/- with interest and also proposes

imposition of penalty under Section 11 AC of the Central Excise Act, 1944 was

issued.

2. Briefly stated, the respondent was engaged in the manufacture of P.P.

Medicines falling under chapter sub-heading 3003 of the first schedule to the

Central Excise Tariff Act, 1985 (CETA, 1985). They were availing value based ssr
. I

. exemption up to clearance value of Rs.150 Lakhs under Notification No. 08/2003

dated 01/03/2003. (as amended) (hereinafter referred to as the 'SSI notification')

for clearance of its own goods, whereas the goods manufactured for loan licensees Q
under various brand names not belonging to the appellant, was cleared on payment

of Central Excise duty @ 16% from the first clearance in a financial year. The

factory of the appellant was falling within 'rural area', as defined in paragraph 4 of

the SSI notification. The exemption contained in the SSI notification did not apply

to specified goods bearing a brand name or trade name whether registered or not,

of another person, except in cases where such branded specified goods Were

manufactured in a factory located in a 'rural area'. It appeared that the appellant

was liable to take into account also the value of branded goods for the purpose of

determining the exemption limit of aggregate of first clearance value not exceeding

150 Lakhs Rupees made on or after 1 April in a financial year and also for the

purpose of determining the aggregate value of clearances of all excisable goods for

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd,

Commissioner, Central Excise, Ahmedabad-II, vide OIO dated 20.04.2007 had

dropped the proceedings initiated by show cause notices as time barred as no

suppression was proved. Since the department has filed an appeal before CESTAT,

the above said show cause notice date9,39?zg?Q@6 was transferred into call book.

': However, the said show cause notic'i:~i;~~ifrom call book on ~8.09.2009.

cc 5'r, •.• "33s $°2"8o 4·"°.3}
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3. The department has filed the instant appeal mainly on the grounds that the
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The CESTAT, vide order No.A/11397-11397/2015 dated 08.10.2015 has rejected
the department appeal and concluded that the· demand of duty for the extended
period of limitation cannot be sustained and uphold the duty with interest for the
normal period of limitation.

2.2 In view of above referred CESTAT's order and CESTAT's order
No.A/1330134/2009 dated 07.01.2009, in case of Pharmanza India, wherein it has
held that theduty already paid on branded goods are required to be adjusted
against the duty demanded from the assessee and directed for re-quantification of
such duty, the adjudicating authority has decided the show cause notice dated
30.05.2006, vide impugned order, by dropping the demand of Rs.31,73,189/
pertaining to beyond normal period as time barred and confirmed the demand of
Rs.8,18,568/-with interest falling within normal period. He also adjusted duty
amounting to Rs.2,54,279/- against the duty confirmed. A penalty of Rs.50,000/
eachwas also imposed against the respondent.

adjudicating authority has committed error in re-quantification of the demand in as
much as the adjudicating authority has not given any basis on which the said
demand has been re-quantified; that the impugned order does not contain any
detailed calculation for the amount confirmed and adjusted and serve to be
remanded back to the adjudicating authority with a direction to go through the
entire records and decide the issue afresh.

3. Personal hearing in the appeal was held on 07.03.2019. Shri Viral Shah,
Ddirector and Shri Chirag Shah, Accountant of the respondent appeared for the
same and explained the case.

_-o 6. At the outset, I find that the adjudicating authority has decided the instant
issue on the basis of the Hon'ble CESTAT's order No.A/11396-11397/2015 dated
08.10.2015 in respect of M/s Rhombus Pharma Pvt Ltd and also decision of M/s
Pharmanza India reported in 2009 (237) ELT 488. In the case of M/s Rhombus
Pharma Pvt Lt, it has been concluded that the demand of duty for the extended
period of limitation cannot be sustained and only the demand for the normal period
of limitation is sustainable. In the case of M/s Pharmanza India, the Hon'ble
Tribunal has held that the duty already paid on goods cleared by the loan licensee
is required to be adjusted against the duty demand.

7. I find that the respondent had filed an appeal against the same impugned
order, vide appeal No.151/GNR/18-19 and the said appeal was decided by me by
way of remand, vide OIA NO.AHM-EXCUS-003-APP-177-18-19 dated 29.01.2019,
with a direction to re-calculate the duty confir ed and adjust the duty accordinglyhe to,
agai~st the demand for the period ~i~1~:;_:_.~'s:.-{i the said OIA, it h_a_s been held

we. +.[lie»
cc ·j,t..- -~"·'" <·,
'««o ks" .$>__:::_
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7. In this case, as stated above, the respondent was availing value based

SSI exemption up to clearance value of Rs.100 Lakhs under Notification No .
n,

08/2003 dated 01/03/2003 (as amended) for clearance of its own goods,

whereas the goods manufactured for loan licensees under various brand

names not belonging to the appellant, was cleared on payment of Central

Excise duty @ 16% from the first clearance in a financial year. The Hon'ble

CESTAT has clearly held that "the demand of duty for the extended period of
limitation cannot be sustained and only the demand for the normal period of
limitation is sustainable" and "duty paid on the clearances, which the
Revenue has contended to be exempted, should be considered as deposit
and the said duty is required to be adjusted against the duty now being
demanded from the appellant" and such re-quantification exercise is to be
done only for the period within limitation.

8. The impugned order states that the appellant had crossed their threshold

exemption limit of one crore rupees on 28.05.2005, while considering their

own clearance and clearance value of loan licensees. Therefore, no duty was

required to be paid by the appellant upto 28.05.2005 and from 29.05.2005

onwards, they were required to pay duty on their own clearances as well as

those of the Loan Licensee. However, the appellant had discharged duty in

respect of clearance of Loan Licensee from April 2005 onwards and as per

Hon'ble CESTAT's order, the duty which has already been paid on such

clearances, which the department has contended to be exempted, should be

considered as deposit. In the circumstances, whatever duty has already been
2

paid by the appellant from April 2005 to till crossing the threshold limit

should be taken into consideration while adjusting the duty. The appellant

has contended that the order of the adjudicating authority is not correct and

not as per guidelines of the above referred CESTAT's order. They contended

that the adjudicating authority has given adjustment of Rs.2,54,279/- for 0
the clearances from 01.05.2005 to 28.05.2005 and not for the duty paid on

clearance from April 2005 onwards. I find merit consideration ·in the said

argument, by following the decision of Hon'ble Tribunal supra.

9. I find that the adjudicating authority has re-quantified the duty vide

para 23.13 and 23.15 of the impugned order. He stated that "In the instant

case the date of delivery of show cause notice is 08.06.2006 i.e considering

the period within limitation for re-quantification is 09.06.2005 to 31.03.2006.

The said assessee had filed their mothly ER-1 return for April 2005 on

1z0.05.2005 i.e not within normal period. and for the month of May on

10.06.2005 i.e within normal period. Thus the discharge of C.Excise duty for

the clearance for the period 01.05.2005 to 28.05.2005 pertaining to the loan

licensee before attaining 1 crore clearance are required to be adjust while

demanding the duty on own clearance.". 1 find that that the adjudicating

authority has not adjusted le@las per Hon'ble CESTAT's order as

discussed above that he/@u5#j,AM} already been paid on such» #$ 5
(%."- &% •,,uo 4·a"°.¢>

.

0
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clearances, which the department has contended to be exempted, should be
»

considered as deposit as discussed at para 8 above and required to be
adjusted such payment against the demand. In view of above, I am of the
opinion that the matter needs to be verified by the adjudicating authority
according to the ratio of the decision of the Hon'ble Tribunal and the duty
particulars paid by the appellant as has been observed above. Therefore, I
remand· the case to the adjudicating authority, in view of foregoing

t2,rs·s ·-'

discussions."

10. Further, as regards imposition of penalty, I observe that the
adjudicating authority has imposed penalty of Rs.50,000/- under Rule 25 of
Central Excise Rules, 2002. Since the issue involved in the appeal is under
litigation since 2005, I do not find any merit to impose any penalty in the

matter. Therefore, the penalty imposed is set aside."

8. Since the appeal filed by the respondent against the impugned order in
question has already been decided by me vide OIA mentioned. supra by way
remand for re-quantification of duty as per Hon'ble CESTAT's order, the appeal filed

by the department is also required to be remanded.

10. In view of above, I allow the appeal filed by the department'· by way of

0

remand. The appeal stand disposed of in above terms.

Attested

a.'%9
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.

To,
M/s Zorex Pharma Pvt Ltd,
Plot No.858, Kothari Estate, Santej, Ta-Kaloi,
Dist Gandhinagar

The Assistant Commissioner of CGST
Division- Kaloi.

as»d?
(aria)

7IT enlgaa (3rf)en)
Date : .3.2019

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. Guard file
JP.A.




